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§ 200. Application of rule of severability for partially unconstitutional statutes; tests for 
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Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law#1046 
West’s Key Number Digest, Statutes#1533 to 1538 


In many specific factual situations, the courts have concluded that one unconstitutional part of a statute 

could be severed from the constitutional remainder of the statute so that the latter could be saved and 

enforced. These examples include statutes dealing with— 

— child abuse and neglect.! 

— filing requirements for challenging taxes imposed in excess of constitutional limitations on property 
taxes.” 

— highway funding.? 

— income tax deductions for those making political contributions.* 

— income tax exemptions.” 

— insurance rate increases. 


WESTLAW 


6 


§ 200. Application of rule of severability for partially..., 16A Am. Jur. 2d... 


— payment of a telecommunications fee for each commercial and residential unit to be served by 
connection to a city’s broadband telecommunications system.’ 

— payroll deductions for state employee association dues.® 

— prior restraints on disclosing trade secrets.” 

— prohibiting a court from enjoining the taking and using of property appropriated by the government 
after the compensation for the property has been deposited with the court, but prior to appellate review 
of the taking.'° 

— public service penalties for driving while under the influence of alcohol."! 

— removal of elected trustees of a state university. !? 

— removal of government officers of a public board." 

— restrictions on the exportation of timber harvested from public lands.!* 

— restrictions on the governor’s authority to grant commutations and reprieves.! 

— retention of workers’ compensation fund judges.!° 

— tort actions against local government units.'’ 

In numerous other specific factual situations, the courts have found that one part of a statute was not 

severable from the remainder of the statute, and therefore the entire statute must fail. These examples 

include statutes dealing with— 

— abortion licensing requirements. '® 

— campaign financing.'? 

— election of circuit court judges.”° 

— election statutes.”! 

— family farm rehabilitation and preservation.” 

— forest fire suppression taxes.” 

— general obligation bonds to fund cultural projects.” 

— highway speed limits.” 

— inclusion of cost estimates for increasing prison inmate population.’ 

— land sales.” 

— premises liability.” 

— strikebreakers act not limited to situations where violence occurs.” 

— mandated health care insurance.*” 
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a. Rule of Severability; in General 


§ 201. Partial invalidity of single section, subdivision, or amendment under rule of severability for 
partially unconstitutional statutes 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law#1046 
West’s Key Number Digest, Statutes? 1533 


The constitutional and unconstitutional provisions of a statute may be included in one and the same 
section and yet be separable so that some stand while others fall.! The test is not whether they are 
contained in the same section, since the division of a statute into sections is frequently artificial, but 
whether the valid and the invalid provisions are inseparably connected in substance,” and whether, after 


eliminating the invalid parts, enough remains to carry out the legislative intent.° 


The rule that the invalidity of a part of a statute does not extend to the whole statute, unless the parts are 
interdependent is especially applicable to amendments and amendatory acts. Usually, when an 
amendatory exception to a statute proves unconstitutional, the original statute stands wholly unaffected 


by it.“ 
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Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Lawi1046 
West’s Key Number Digest, Statutes? 1533 


In cases in which statutes containing repealing clauses have been held to be unconstitutional, the general 
rule is that the clause containing the repeal is incidental to the rest of the statute, and that if the rest of 
the statute is invalid, the clause containing the repeal will likewise be deemed invalid, leaving the prior 
general law unrepealed.! It must be pointed out, however, that the question in every case is whether the 
legislature intended that the repeal should take effect in any event—that is, whether the repeal provision 
is severable.” The courts sometimes state that the clause of specific repeal in a substitute statute will fall 
with the act of which it is a part, unless it is clear that the legislature would have adopted the clause of 


repeal without providing the new legislation.* 
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b. Basis of Rule of Severability; Legislative Intent 


§ 203. Legislative intent under rule of severability for partially unconstitutional statutes, generally 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law#1046 
West’s Key Number Digest, Statutes#1533, 1534 


The question whether portions of a statute that are constitutional should be upheld while other portions 
are eliminated as unconstitutional primarily involves ascertaining the intent of the legislature.’ In 
determining whether one portion of a statute or constitutional provision is severable from another, the 
touchstone must always be legislative intent.” In determining the severability of a statute, the court 
examines the challenged statute as a whole to determine whether the legislature could have intended to 
enact the valid sections alone and whether those valid sections alone work to achieve the legislature’s 
goals.*> Whether an unconstitutional provision is severable from the remainder of the statute in which it 


appears is largely a question of legislative intent, but the presumption is in favor of severability.* 


If the objectionable parts of a statute are severable from the rest in such a way that the legislature would 
be presumed to have enacted the valid portion without the invalid, the failure of the latter will not 
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necessarily render the entire statute invalid, but instead the statute may be enforced as to those portions 
of it that are constitutional.” Even when material provisions in a statute as enacted must be eliminated 
because of their invalidity, the remaining valid provisions of it are not rendered ineffective if the part 
upheld constitutes, independently of the invalid portion, a complete law in some reasonable aspect, 
unless it appears from the act itself that the legislature intended it to be effective only as an entirety and 
would not have enacted the valid part alone. In other words, in determining whether constitutionally 
deficient portions of a statute can be severed, a court must decide whether the unconstitutional portions 
of the statute are so interrelated and connected with the constitutional parts that they cannot be separated 
without destroying the intention manifested by the legislature in passing the act.’ When part of a statute 
is held unconstitutional, as far as possible, the court will hold the remainder to be constitutional and 
valid, if the parts are capable of separation and are not so entwined that the legislature could not have 
intended that the part otherwise valid should take effect without the invalid part.® 


If, however, the constitutional and the unconstitutional portions are so dependent on each other as to 
warrant the belief that the legislature intended them to take effect in their entirety, it follows that if the 
whole cannot be carried into effect, it will be presumed that the legislature would not have passed the 
remainder independently, and accordingly the entire statute is invalid.’ In other words, to determine the 
appropriate remedy for a constitutional flaw in a statute, a court, after finding that an application or a 
portion of a statute is unconstitutional, must next inquire whether the legislature would have preferred 
what is left of the statute to no statute at all.!° Where a statute, regulation, or state action faces a 
constitutional challenge, a court may preserve its valid portions if the offending language can lawfully 
be severed; but where it is evident that the remaining provisions would not have been enacted without 
the unconstitutional provision, a court should invalidate the entire provision. !! 
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897 P.2d 358 (1995). 
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In determining the severability of a statute under Massachusetts law, the court must seek 
to ascertain whether the legislature would have enacted the particular bill without the 
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V. Determination of Constitutionality of Legislation 
D. Effect of Total or Partial Unconstitutionality of Statutes 


2. Partial Unconstitutionality 


b. Basis of Rule of Severability; Legislative Intent 


§ 204. Expressed legislative intent under rule of severability for partially unconstitutional statutes; 
savings or severability clauses 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law# 1046 
West’s Key Number Digest, Statutes#1533, 1534 


Occasionally, the legislature expressly states its will that the valid provisions of a statute be enforced in 
spite of any judicial determination that certain sections of the act are unconstitutional. Such an 
expression of the will of the legislature is entitled to great weight! and generally should be carried out by 
the courts.” Severability clauses express the enacting legislature’s preference for a judicial remedy, and 
courts will generally attempt to honor that preference.* More specifically, where a part of a statutory 
code contains a savings clause explicitly stating that the legislature would have passed every aspect of 
the code part irrespective of the unconstitutionality of any other aspect, this clause should be given 
effect where the statutory provisions at issue are not sufficiently interrelated or interdependent to allow 
the clause to be disregarded, and where it is clear that the legislature did not prefer doing without the 


entire statute if part of the statute was found unconstitutional.’ 
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The effect of a savings clause is to reverse the common-law presumption that the legislature intends an 
act to be effective as a whole." Thus, the inclusion of an express severability clause in a federal statute 
creates a presumption that Congress did not intend the validity of the statute in question to depend on the 
validity of the constitutionally offensive provision; in such a case, unless there is strong evidence that 
Congress intended otherwise, the objectionable provision can be excised from the remainder of the 
statute. The consequence of this presumption of severability is that the burden is upon the assailant of 
the statute to show the inseparability of the statutory provisions.’ 


The saving clause is not absolute for the reason that it is merely an aid to interpretation and not an 
inexorable command;? it is rebuttable, although in order to defeat the entire act this presumption must be 
overcome by considerations that make evident the inseparability of the provisions or the clear 
probability that, the invalid part being eliminated, the legislature would not have been satisfied with 
what remained.’ When the presumption of separability is overcome by a showing of the indivisible 
character of the act in spite of the provision, the entire act must fall with any invalid portion. !° 


Observation: 


A severability clause in a statute is not grounds for a court to devise a judicial remedy that entails 


quintessentially legislative work. !! 
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The common-law rule is that absent a legislative declaration that the invalidity of a portion of a statute 
will not affect the remainder, the presumption is that the legislature intended the act to be effective as an 
entirety or not at all.! This presumption places upon the supporter of the statute the burden of showing 
the separability of the provisions.” Although the presumption is not conclusive.* The Supreme Court has 
held, however, that in the absence of a severability clause, Congress’s silence is just that—silence—and 
does not raise a presumption against severability.* Thus, the absence of a severability clause cuts neither 
against nor in favor of severance, and the presumption of severability remains intact.° 


Under either approach, severability ultimately depends on the intent of the legislature,° and the ultimate 
determination of severability will rarely turn on the presence or absence of a severability clause.’ Thus, 
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absent a savings clause, the test of severability is whether the legislature would have eliminated the 
offending portion of the act, if advised of the infirmity, and would have enacted the measure absent the 
offending portion. In determining the severability of an unconstitutional subsection of a statute, the 
Court looks to legislative intent, and when no express legislative intent is present within the statute, the 
Court turns to the statute itself, and examines the remaining constitutional portion of the statute in 
relation to the stricken portion.” 
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306 S.C. 384, 412 S.E.2d 402 (1991). 

a Carter v. Carter Coal Co., 298 U.S. 238, 56 S. Ct. 855, 80 L. Ed. 1160 (1936). 

3 Coe v. Reynolds, 529 F. Supp. 488 (D.N.H. 1982). 

4 Alaska Airlines, Inc. v. Brock, 480 U.S. 678, 107 S. Ct. 1476, 94 L. Ed. 2d 661 (1987); 
Hamad v. Gates, 732 F.3d 990 (9th Cir. 2013). 

3 Association of American Railroads v. United States Department of Transportation, 896 
F.3d 539 (D.C. Cir. 2018), cert. denied, 139 S. Ct. 2665, 204 L. Ed. 2d 1085 (2019). 

S Carter v. Carter Coal Co., 298 U.S. 238, 56 S. Ct. 855, 80 L. Ed. 1160 (1936); Coe v. 
Reynolds, 529 F. Supp. 488 (D.N.H. 1982). 
§ 203. 

F Ameur v. Gates, 759 F.3d 317 (4th Cir. 2014). 

i Joe Flynn Rare Coins Inc. v. Stephan, 526 F. Supp. 1275 (D. Kan. 1981). 

7 In re Gestational Agreement, 2019 UT 40, 449 P.3d 69 (Utah 2019). 
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It is a well-established rule regarding the severability of partially unconstitutional statutes that if the 
valid and the invalid parts of a statute are so bound together that the invalid part is a material 
inducement to the valid portion, the whole is invalid.' In other words, if it appears that the invalid 
portion was designed as an inducement to pass the valid, the inference is that the legislature would not 
have passed the valid portion alone.” 


On the other hand, where the invalid portion of an act or statute was not an inducement for passage of 
the entire act or statute, the unconstitutional portion may normally be severed from the remainder, and 
the valid portions may be enforced independently.’ If a statute does not contain a severability clause, 
courts still may sever an unconstitutional provision; in doing so, courts must determine whether the 
unconstitutional provisions are necessary for the integrity of the law or were an inducement for its 
enactment.* 
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249 Neb. 411, 544 N.W.2d 68 (1996); Fullerton v. Lamm, 177 Or. 655, 165 P.2d 63 
(1946). 

j City and County of Denver v. Lynch, 92 Colo. 102, 18 P.2d 907, 86 A.L.R. 907 (1932); 
Duggan v. Beermann, 249 Neb. 411, 544 N.W.2d 68 (1996). 

2 Campana v. Arizona State Land Dept., 176 Ariz. 288, 860 P.2d 1341 (Ct. App. Div. 1 
1993); Robotham v. State, 241 Neb. 379, 488 N.W.2d 533 (1992). 

a State v. Theeler, 2016 MT 318, 385 Mont. 471, 385 P.3d 551 (2016). 
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One of the tests used to determine the intention of the legislature as to severability of a statute is whether 
the invalid portion is so important to the general plan and operation of the law in its entirety as 
reasonably to lead one to the conclusion that it would not have been adopted if the legislature had 
perceived the invalidity of the part held to be unconstitutional.' Whenever the ruling feature of a law or 
an essential part from which the remaining portions take their cast is unconstitutional, the act must fall 
as a whole; it cannot be presumed that the legislature would have enacted the statute without that part.” 
Thus, where an essential element of a statute is declared unconstitutional, the entire statute must be 
rejected.’ If the portions of a statute rejected as in themselves unconstitutional are not merely incidental 
and subordinate so that they could be stricken out without impairing the efficiency of the act, their 
invalidity will render the entire law void.* 
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Ohio Op. 63, 97 N.E.2d 660 (1951); White v. Maverick County Water Control and Imp. 
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City and County of Denver v. Lynch, 92 Colo. 102, 18 P.2d 907, 86 A.L.R. 907 (1932); 
State ex rel. Chess & Wymond Co. of Louisiana v. Grace, 188 La. 129, 175 So. 825 
(1937); Smithberger v. Banning, 129 Neb. 651, 262 N.W. 492, 100 A.L.R. 686 (1935); 
New York Edison Co. v. City of New York, 282 N.Y.S. 936 (Sup 1935), aff'd, 246 A.D. 
511, 282 N.Y.S. 943 (1st Dep’t 1935); Hannabass v. Maryland Cas. Co., 169 Va. 559, 
194 S.E. 808 (1938); McFarland v. City of Cheyenne, 48 Wyo. 86, 42 P.2d 413 (1935). 


Ex parte E.R.G., 73 So. 3d 634, 86 A.L.R.6th 651 (Ala. 2011). 


National Ice & Cold Storage Co. of California v. Pacific Fruit Express Co., 11 Cal. 2d 
283, 79 P.2d 380 (1938); Ricks v. Close, 201 La. 242, 9 So. 2d 534 (1942). 
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It is almost invariably held that the invalidity of particular provisions of a statute will not require 
invalidation of the whole statute where the invalid provisions are nonessential—that is, where they may 
be eliminated and the remainder given effect without interfering with the just and proper working out of 
the general purposes of the act.' Obviously, to be capable of separate enforcement, the valid portion 


must be independent of the invalid and must form a complete act within itself.’ 


Stated differently, the principle is that where the part of an act that is unconstitutional does not enter into 
the life of the act itself, was not an inducement to its passage, and is not essential to its being, it may be 


disregarded and the rest remain in force.’ 
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End of Document © 2021 Thomson Reuters. No claim to original U.S. 


Government Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 23 


§ 209. Invalidity of exception or proviso under rule of..., 16A Am. Jur. 2d... 


16A Am. Jur. 2d Constitutional Law § 209 


American Jurisprudence, Second Edition May 2021 Update 


Constitutional Law 

Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; 
Lonnie E. Griffith, Jr., J.D.; Janice Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. 
Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc.; Kristina E. Music Biro, 
J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 


V. Determination of Constitutionality of Legislation 
D. Effect of Total or Partial Unconstitutionality of Statutes 
2. Partial Unconstitutionality 


c. Partial Unconstitutionality in Particular Respects 


§ 209. Invalidity of exception or proviso under rule of severability for partially unconstitutional statutes 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law# 1046 
West’s Key Number Digest, Statutes#1533 


One important class of cases in which questions as to the severability of valid and invalid portions of an 
act and the determination of the legislative intent are involved consists of statutes containing invalid 
exceptions or provisos. The general rule is that if such a proviso operates to limit the scope of the act in 
such a manner that by striking out the proviso the remainder of the statute would have a broader scope 
either as to subject or territory, then the whole act is invalid because such extended operation would not 
be in accordance with the legislative intent.' In some of these cases, the exception of a particular group 
from the provisions of a general statute may have been a material consideration with the legislature in 
the passage of the act, and the courts may properly infer that it would not have been enacted if that 
group had not been excluded from its operation and protected from its provisions.” 


The rule is equally well settled that exceptions may be stricken out when doing so does not defeat the 
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general intent of the legislature.° 
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Preisler v. Calcaterra, 362 Mo. 662, 243 S.W.2d 62 (1951); Allied Stores of Ohio, Inc. v. 
Bowers, 166 Ohio St. 116, 1 Ohio Op. 2d 342, 140 N.E.2d 411 (1957), judgment aff d, 
358 U.S. 522, 79 S. Ct. 437, 3 L. Ed. 2d 480, 82 Ohio L. Abs. 312 (1959); State v. 
Wofford, 34 S.W.3d 671 (Tex. App. Austin 2000); Guard v. Jackson, 83 Wash. App. 
325, 921 P.2d 544 (Div. 1 1996), aff d, 132 Wash. 2d 660, 940 P.2d 642 (1997). 


Gramling v. Maxwell, 52 F.2d 256 (W.D. N.C. 1931); State ex rel. English v. Industrial 
Commission, 160 Ohio St. 215, 52 Ohio Op. 27, 115 N.E.2d 395 (1953), opinion 
adhered to on reh’g, 160 Ohio St. 443, 52 Ohio Op. 335, 117 N.E.2d 22 (1954). 


State v. Goza, 4 Kan. App. 2d 309, 605 P.2d 594 (1980); State v. Burning Tree Club, 
Inc., 315 Md. 254, 554 A.2d 366 (1989); Southwestern Bell Tel. Co. v. Morris, 345 
S.W.2d 62, 85 A.L.R.2d 1033 (Mo. 1961); Lynden Transport, Inc. v. State, 112 Wash. 
2d 115, 768 P.2d 475, 52 Ed. Law Rep. 298, 84 A.L.R.4th 405 (1989). 
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In accordance with the general principles governing the severability of statutes,' where the title of an act 
is invalid because of a single-subject-and-title requirement” or is otherwise insufficient, the rule is that 
the matters in the body of the statute not embraced are invalid, but the remainder of the act is not 
unconstitutional, unless the parts are inextricably interwoven in the texture of the statute. In some 
jurisdictions, a court may determine which subject is primary and which is an unrelated addition, and 
then sever the unrelated provisions and preserve the portions of the bill relating to a single subject,* 
whereas in others it not an appropriate remedy for a court to choose which provisions should remain 
valid and enforceable.” When a court can discern no primary subject matter of a legislative bill, 
severance is not possible and the bill must be held unconstitutional in its entirety pursuant to the 
one-subject rule.° 


As illustrative of statutes held to be partially valid despite insufficiency of the title are decisions 
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involving— 

— a stop-and-frisk statute.’ 

— a statute relating to the eligibility of a mayor to succeed himself for one term.* 

— the Uniform Narcotics Drug Law.’ 

— a shoplifting statute. !° 

— a statute establishing community improvement districts. 

— a statute increasing the amount of excise tax imposed on the sale of certain intoxicating liquors. '” 
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2 James v. State, 541 N.W.2d 864 (Iowa 1995). 

3 Swedish Hosp. of Seattle v. Department of Labor and Industries, 26 Wash. 2d 819, 176 
P.2d 429 (1947). 

k In re Avon Skilled Nursing and Rehabilitation, 2019-Ohio-3790, 133 N.E.3d 561 (Ohio 
Ct. App. 10th Dist. Franklin County 2019), appeal not allowed, 2020-Ohio-877, 2020 
WL 1264060 (Ohio 2020). 

7 Sernovitz v. Dershaw, 633 Pa. 641, 127 A.3d 783 (2015). 

i City of Toledo v. State, 2018-Ohio-4534, 123 N.E.3d 343 (Ohio Ct. App. 6th Dist. Lucas 
County 2018), appeal not allowed, 155 Ohio St. 3d 1404, 2019-Ohio-943, 119 N.E.3d 
432 (2019). 

? White v. State, 49 Ala. App. 5, 267 So. 2d 802 (Crim. App. 1972). 

3 Griffith v. Merritt, 223 Ga. 562, 157 S.E.2d 23 (1967). 

3 State v. Welkner, 259 La. 815, 253 So. 2d 192 (1971). 

19 Clark’s Brooklyn Park, Inc. v. Hranicka, 246 Md. 178, 227 A.2d 726 (1967). 

i Cooperative Home Care, Inc. v. City of St. Louis, 514 S.W.3d 571 (Mo. 2017). 

1a State ex rel. Distilled Spirits Institute, Inc. v. Kinnear, 80 Wash. 2d 175, 492 P.2d 1012 
(1972). 

End of Document © 2021 Thomson Reuters. No claim to original U.S. 


Government Works. 


WESTLAW 


§ 211. Invalidity of part of subject matter under rule of..., 16A Am. Jur. 2d... 


16A Am. Jur. 2d Constitutional Law § 211 


American Jurisprudence, Second Edition May 2021 Update 


Constitutional Law 

Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; 
Lonnie E. Griffith, Jr., J.D.; Janice Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. 
Melley, J.D., LL.M., of the staff of the National Legal Research Group, Inc.; Kristina E. Music Biro, 
J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 


V. Determination of Constitutionality of Legislation 
D. Effect of Total or Partial Unconstitutionality of Statutes 
2. Partial Unconstitutionality 


c. Partial Unconstitutionality in Particular Respects 


§ 211. Invalidity of part of subject matter under rule of severability for partially unconstitutional statutes 


Topic Summary Correlation Table References 


West’s Key Number Digest 
West’s Key Number Digest, Constitutional Law# 1046 
West’s Key Number Digest, Statutes#1533 to 1538 


Statutes may be unconstitutional and void as to their application to a part of their subject matter and 
valid as to other parts,! or, to state the problem more concretely, they may be constitutional in operation 
with respect to some persons and states of fact and unconstitutional as to others.” If a statute is 
reasonably appropriate in its overall approach, it should be upheld, notwithstanding that it may be 
unconstitutional in special circumstances, especially when it is apparent that the legislature would want 
the act to prevail where constitutionally it may.* Thus, if a statute is unconstitutional as applied, the state 
may continue to enforce that statute in different circumstances where it is not unconstitutional,’ and if a 
statute has unconstitutional applications, they are severable from the constitutional applications.” 


One class of cases in which a statute may be in part valid and in part invalid consists of laws enacted by 
a legislature in general terms, covering not only persons and property as to which the legislature clearly 
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has the right to make laws but apparently applying also to individuals and property protected from such 
legislation. A law may be unconstitutional and void in relation to particular cases and yet valid to all 
intents and purposes in its application to other cases that differ from the former in material 
characteristics.’ In other words, where a statute has been passed by the legislature and, in relation to 
certain cases that it affects, some part of it is not within the competency of the legislative power or is 
repugnant to some provision of the constitution, that part may be adjudged void and of no avail, while 
all other parts of the act not obnoxious to the same objection may be upheld as valid and have the force 
of law.® 


The most common cases in which the field of legislation is restricted by implication are those in which 
certain individuals are protected from legislative interference by reason of the operation of the 
constitutional clauses prohibiting the impairment of the obligation of contracts,’ prohibiting the passage 
of retrospective laws,'° and prohibiting encroachments by Congress and the state legislatures 
respectively on each other’s domain.'! Thus, an act of the legislature may be unconstitutional so far as it 
purports to operate retrospectively!” or to have retroactive application to past contracts! or to the extent 
that it is found to impair the obligation of a contract, and yet it may be valid and constitutional in other 
respects and as applied to future cases. ! 


The general principle has also been applied to the large and important class of cases where state laws are 
partially invalid as interfering with interstate commerce. Such statutes have frequently been treated as 
severable and sustained to the extent of regulating commerce within the confines of the state.!° The 
reverse is the case where an Act of Congress, while embracing subjects within its authority in regulating 
commerce, also includes subjects not within its constitutional power. If the two are so interblended in 
the statute that they are incapable of separation, the entire statute will be held to be repugnant to the 
Federal Constitution and nonenforceable.'® 
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By the terms of the Constitution, certain powers are entrusted to the federal government alone while 
others are reserved to the states, and still, others may be exercised concurrently by both the federal and 
state governments,' and the federal government has no power beyond what has been granted to it 
through the Constitution.” The Constitution established a system of dual sovereignty between the states 
and the federal government in which the states retain a residuary and inviolable sovereignty.’ Dual 
sovereignty is a defining feature of the constitutional blueprint.“ 





Observation: 


The constitutional allocation of powers between the National Government and the states enhances 
freedom, first by protecting the integrity of the governments themselves, and second by protecting 
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i people, from whom all governmental powers are derived.’ | 


In cases involving the division of authority between federal and state governments, if a power is 
delegated to Congress in the Constitution, the 10th Amendment expressly disclaims any reservation of 
that power to the states; if a power is an attribute of state sovereignty reserved by the 10th Amendment, 
it is necessarily a power the Constitution has not conferred on Congress.° 


The powers which are delegated by the Constitution to the federal government, either by its express 
terms or by necessary implication,’ are comprehensive and complete, without limitations other than 
those found in the Constitution itself.® 
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The United States Constitution contains an enumeration of powers expressly granted by the people to 
the federal government.' Because the federal powers derive from such a grant from the people, it is 
axiomatic that the United States is a government of limited, enumerated, and delegated powers? and that 
it cannot exercise any authority not granted by the Federal Constitution either in express words or by 
necessary implication.’ Thus, a federal court must identify a constitutional predicate for the imposition 
of any affirmative duty on a state.t However, the 10th Amendment does not operate as a limitation upon 
the powers, express or implied, delegated to the national government. If a power is delegated to 
Congress in the Constitution, the Tenth Amendment expressly disclaims any reservation of that power to 
the states; if a power is an attribute of state sovereignty reserved by the Tenth Amendment, it is 
necessarily a power the Constitution has not conferred on Congress.° 


Impermissible interference with state sovereignty is not within the enumerated constitutional powers of 
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the National Government, and action that exceeds the National Government’s enumerated powers 
undermines the sovereign interests of States.’ Although the Constitution and laws of the United States 
are the supreme law of the land, and state legislation may not contravene federal law, the federal 
government does not have a general right to review and veto state enactments before they go into effect.® 


Whenever a question arises as to whether the federal government has the right to exercise any particular 
authority, recourse must be had to the Constitution itself to determine whether such authority is found 
therein either by express words? or by necessary implication.!° In construing a law of the United States, 
it is necessary to look to the Federal Constitution to see if the power is granted; but in construing the law 
of a state, it is necessary to determine whether the legislature is prohibited, by express words or by 
implication either in the Federal or State Constitutions, from enacting such a law.'! 
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objection is made that the exercise of the federal power infringes upon rights reserved by 
the Ninth and 10th Amendments, the inquiry must be directed toward the granted power 
under which the action of the federal government was taken, and if the granted power is 
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A.L.R. Library 


Construction and Application of 10th Amendment by United States Supreme Court, 66 
A.L.R. Fed. 2d 159 


The 10th Amendment to the Federal Constitution specifies that the powers not delegated to the United 
States by the Constitution, nor prohibited by it to the states, are reserved to the states respectively, or to 
the people.! The principles of federalism recognize that the states and the federal government exist as 
dual sovereigns, constraining the federal government from exerting federal power in areas that the 
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Constitution reserves to the states.” Federalism, central to the constitutional design, adopts the principle 
that both the National and State Governments have elements of sovereignty the other is bound to 
respect.’ The Tenth Amendment confirms the idea that the power of the federal government is subject to 
limits that may, in a given instance, reserve power to the states.* The Tenth Amendment helps police the 
vertical separation of powers between federal and state governments. However, states cannot exercise 
powers which exclusively spring out of the existence of the national government which the Constitution 
does not delegate to them, and no state can say that it has reserved under the 10th Amendment what it 
never possessed. Thus, the power to add qualifications or term limits for the federal offices of 
representatives and senator is not a part of the original powers of sovereignty which the 10th 
Amendment reserved to the states and may not be exercised by them.° 


In the dual form of government in the United States, each state has the right to order its own affairs and 
govern its own people except so far as the Constitution expressly or by fair implication has withdrawn 
that power.’ In fact, the United States Supreme Court has said that the essence of federalism is that the 
states must be free to develop a variety of solutions to problems and not be forced into a common, 
uniform mold.* It is characteristic of the federal system that states retain autonomy to establish their own 
governmental processes.” In other words, states retain a significant measure of sovereign authority;'° but 
they do so only to the extent that the Constitution has not divested them of their original powers and 
transferred those powers to the federal government.'! 


As compared with the federal government, the state governments are recognized as governments of 
unenumerated powers, and state power is regarded as reserved power rather than granted or delegated 
power.!? The federal balance is not just an end in itself; rather, federalism secures to citizens the liberties 
that derive from the diffusion of sovereign power.'? 


Observation: 


While the Tenth Amendment’s anticommandeering principle prohibits Congress from regulating 
the states, Congress’s constitutional powers, notably under the Spending Clause, do allow 


Congress to fix the terms on which it will disburse federal money to the states, and by setting 
such terms, Congress can influence a state’s policy choices, and even implement federal policy it 
could not impose directly under its enumerated powers.'* 
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Although the federal government and the states exist within the same territorial limits, each form of 
government, whether federal or state, is simultaneously supreme within its sphere, the former as to all 
powers granted, expressly or impliedly, under the Federal Constitution and the state as to all other 
powers.' There can be no loss of separate and independent autonomy to the states through their union 
under the Constitution since the preservation of the states and the maintenance of their governments are 
as much within the design and care of the Constitution as the preservation of the Union and the 
maintenance of the national government. The Constitution in all its provisions looks to an indestructible 
union composed of indestructible states. The maintenance of the authority of the states over matters 
purely local is as essential to the preservation of our institutions as is the conservation of the supremacy 
of the federal power in all matters entrusted to the nation by the Federal Constitution.” 


Where Congress exceeds its authority relative to the states, a departure from the constitutional plan 
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cannot be ratified by the “consent” of state officials as the Constitution does not protect the sovereignty 
of the states for the benefit of the states or state governments as abstract political entities or even for the 
benefit of public officials governing the states, but rather, the Constitution divides authority between the 
federal and state governments for the protection of individuals. Therefore, the constitutional authority of 
Congress cannot be expanded by the “consent” of a state governmental unit whose domain is thereby 
narrowed. 
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The Ninth Amendment to the United States Constitution provides that the enumeration in the 
Constitution of certain rights shall not be construed to deny or disparage others retained by the people.! 
While the Ninth Amendment has sometimes been dismissed by writers as a redundancy adding nothing 
to the rest of the Constitution, the Supreme Court has said that a careful reading of the words and history 
of the amendment indicates that it was intended to play a role in our constitutional scheme and ought not 
to be so lightly dismissed.” Based on historical evidence, the Ninth Amendment appears to have been 
added to the Constitution to preserve, against encroachment by the federal government, individual rights 
embedded in state law until such rights are modified or abolished by state authorities by a judicial 
artenmanion of unconstitutionality or by a demonstrated interference with the proper scope of federal 
authority. 


The Ninth Amendment does not withdraw rights expressly granted to the federal government* and if a 
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grant of power to the federal government is found, an objection, based upon the Ninth Amendment, of 
invasion of the rights must fail.’ 
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Footnotes 

l U.S. Const. Amend. IX. 

2 Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 100 S. Ct. 2814, 65 L. Ed. 2d 973 
(1980). 

3 U.S. v. Stowe, 100 F.3d 494 (7th Cir. 1996). 

: Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 56 S. Ct. 466, 80 L. Ed. 688 
(1936). 

a United Public Workers of America (C.I.O.) v. Mitchell, 330 U.S. 75, 67 S. Ct. 556, 91 L. 
Ed. 754 (1947). 
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